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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.1563/16 

                 State                      

                  -vs- 

             Bharat Das ..…….. Accused person.  

u/s-379/511 IPC 

EVIDENCE RECORDED ON  : 18.11.17, 30.12.17 & 04.05.18.   

ARGUMENTS HEARD ON   : 13.06.18. 

JUDGMENT DELIVERED ON  : 26.06.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Mr. A. Mazid, Advocate 

 

J U D G M E N T 

 

1.   The prosecution case, in nut shell, is that an F.I.R. was filed on 10.10.16 

in Solmara Out Post by informant Brajen Bhuyan against the accused Bharat Das 

alleging inter alia that on 09.10.16, at 11.30 pm, at night, the aforesaid named 

accused person tried to enter inside the house of the informant through the 

ventilator of his house in order to commit theft. At that time, the informant was 

alerted by a sound and he noticed that the intruder was trying to enter inside his 

house. At that time, the accused person hid himself in the “saja” of the 

informant's house from where he was recovered by police. Hence the case. 

2.   On receiving the case, I.C of Solmara OP entered the same in 

General Diary vide GDE No.124 dated 10.10.16 and forwarded the FIR to the 
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Belsor PS for registration. On receipt of the same, the Belsor P.S. registered 

Belsor P.S. Case No.208/16 u/s-457/379/511 IPC and started investigation. On 

completion of investigation the I.O laid charge-sheet against the accused Bharat 

Das u/s-379/511 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-379/511 I.P.C and the 

charges of the offences u/s-379/511 I.P.C. was framed, read over and explained 

to the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried. 

4.  During the trial, the prosecution side examined five witnesses 

including the I.O. 313 Cr.P.C. statement of accused person was of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.    

 

                     POINTS FOR DETERMINATION  

  •  Whether the accused Bharat Das on 09.10.16 at 11.30 pm, at village 

Dahudi under Belsor PS committed theft in the house of the informant by taking it 

out of the possession of informant and thereby committed an offence punishable 

u/s 379 I.P.C.?   

 •    Whether the accused Bharat Das on 09.10.16 at 11.30 pm, at village 

Dahudi under Belsor PS attempted to commit theft and in such attempt, hid himself in the 

ventilator of the house of the informant and thereby committed an offence punishable u/s 

511 I.P.C.   

                    

 

                   DISCUSSION, DECISION AND REASONS 
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6.         P.W.1 is Brajen Bhuyan, informant. He stated that he knew the 

accused person. On 09.10.16, at 11.30 pm-12.00 am, he was sleeping in his bed 

inside his house. Suddenly, he was alerted by a sound outside. He awoke his 

brother sleeping nearby and went to investigate the source of the sound. He 

happened to see that the accused person was sleeping at the top of the “saja” of 

his window. He informed police. Police got down the accused from the “saja”. 

Thereafter, he filed this FIR. Ext.1 is the FIR and Ext.1(1) is his signature. 

7.         In his cross-examination, he deposed that his house is near a 

chowk. It is a fact that there was Durga puja during the time of the occurrence. 

The Durga puja celebration was going on at a distance of 7 km from his house. 

People were proceeding on the road from the Durga puja venue. His house is at 

a distance of ½ km away from the house of the accused. It is not a fact that as 

the accused person became sick, he had to enter inside his veranda. It is not a 

fact that when he went outside at night and saw the accused sleeping in the 

veranda, he assaulted the accused suspecting him to be a thief. It is not a fact 

that as the accused was injured due to the assault, he has filed a false case. He 

could not state whether the accused was injured or not. It is not a fact that he 

filed this case out of suspicion. 

8.         PW.2 is Gajen Bhuyan. He deposed that he knew the informant as 

well as the accused person. The incident occurred on 09.10.16 at about 11.30 

pm. At that time, he was inside his house. He heard sound as “thief-thief” and he 

came out of his house and saw that the accused person came out of the 

ventilator and was sleeping in the “saja”. Immediately police was informed who 

arrived and apprehended the accused from the “saja”. 

9.         In his cross-examination, he deposed that informant is his elder 

brother. When he arrived at the place of occurrence, the villagers did not gather. 

When he saw the accused, he was coming from the ventilator which is situated 

to the northern part of his house. It is a fact that the accused had never tried to 

escape. He has forgotten if he stated before police that accused was in the 

ventilator and he was surrounded by some persons. It is not a fact that he did 

not state before police that the accused came through ventilator. 
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10.         PW.3 is Jyotish Deka. He deposed that he knew the informant and 

the accused person. The incident occurred about a year go at about 12.00-12.30 

am. They were guarding in the nearby chowk. They heard a sound as “thief 

thief” coming from the house of the informant. They went to the place of 

occurrence and found that the accused person was sitting on the “saja” of the 

informant's house below the roof. Thereafter, police arrived and apprehended the 

accused. 

11.         In his cross-examination, he deposed that they were standing as 

guard at the chowk from 10.30 pm, at night. About 50 persons were already 

gathered in the house of the informant. The accused was being surrounded by 

some persons. It was pitch dark during the time of the occurrence. They saw the 

accused with the help of torch light. About ½ an hour later he arrived, police 

came to the scene. It is a fact that he has not stated before police that they were 

guarding the nearby chowk. When they arrived, they saw that the doors of the 

informant's house were open and many persons were outside. The “saja” was at 

a height of 15-20 ft. from the ground. The “saja” could not be reached without 

help of a ladder. 

12.         PW.4 is Biswajit Bhuyan. He deposed that informant is his cousin 

and accused is his student. The incident occurred on 09.10.16 at about 11.30-

12.30 am. He was sleeping inside his house when he heard hue and cry coming 

from the house of the informant. He reached the house of the informant and saw 

that accused person was on the top of the “saja” of the informant's house. With 

the help of light, they could see the accused sitting on the “saja”. Many people 

gathered at the scene. They did not allow the persons who gathered to bring the 

accused to the ground. 

13.         In his cross-examination, he deposed that prior to 3 days ago, 

there was a ladder near the “saja”, but he did not see the ladder during the time 

of the occurrence. The persons who gathered wanted to bring down the accused 

person, but he feared that the accused could be manhandled by the public due 

to which he did not allow the accused person to be got down. When police 

arrived, he handed over the accused to them. The accused person is a drunker, 

but he does not know if he drank on that relevant day. 
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14.         PW.5 is Akshed Ali, I.O. He deposed that on 10.10.16, he was 

working as Attached Officer in Solmara OP under Belsor PS. On that day, 

informant Sri Brajen Bhuyan filed a written FIR in the Solmara OP. On receipt of 

the FIR, Solmara OP In-charge entered the same as GDE No.124 dated 10.10.16 

and forwarded the same to the Belsor PS for registration. On receipt of the FIR, 

Belsor PS registered Belsor PS Case No.208/16 u/s-457/379/511 IPC and he was 

given the task of investigation. He visited the place of occurrence. He recorded 

the statements of informant Brajen Bhuyan in the place of occurrence. He drew 

the sketch map. Ext.2 is the sketch map and Ext.2(1) is his signature. He 

recorded the statements of the witnesses. The accused was arrested and 

forwarded to judicial custody. On completion of investigation, he filed charge-

sheet against accused Bharat Das u/s-379/511 IPC. Ext.3 is the charge-sheet and 

Ext.3(1) is his signature. 

15.         In his cross-examination, he deposed that he investigated the case 

and filed charge-sheet also. As per sketch map, Ext.2, houses of Biswajit Bhuyan 

and Pabin Dutta are near the place of occurrence. As per the FIR, Ext.1, the 

incident occurred on 09.10.16 at about 11.30 pm. The FIR was registered on 

10.10.16 at 06.00 pm. The house of the accused is in the same village. Witness 

Brajen Bhuyan did not state before him that accused was seen by him coming 

out of the ventilation. Witness Jyotish Deka did not state before him that he 

identified the accused by using torch light. The place of occurrence is Assam type 

house having wooden doors and windows. He did not seize anything from the 

place of occurrence. 

16.         These are the materials on record. 

 

17.            Offence u/s-379 IPC 

         Intention is the gist of the offence u/s-379 IPC. The intention to 

take dishonestly exists when the taker intends to cause wrongful gain to one 

person or wrongful loss to another person. But, if dishonest intention is found 

absent, there is no theft. Burden to prove dishonest intention on the prosecution. 

The essential ingredient of the offence u/s-379 IPC is that a movable property 

which is the subject matter of the theft, it should be moved out of the possession 
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of any person without his consent.  That could be possible only if the person 

moving the property had taken it out of the possession of the person concerned 

and transferred it to his own possession in order to move it for the purpose of 

taking it dishonestly. Therefore, it follows that transfer of the possession of the 

property, however transient is an essential ingredient of the offence of theft. In 

the instant case, the prosecution has failed to prove that the accused person had 

entered inside the house of the informant with an intention to move a movable 

property out of the possession of the informant without his consent. Informant 

himself stated that the accused person did not enter inside his house and did not 

take anything from his possession. Therefore, offence u/s-379 IPC is not made 

out against the accused. 

 

18.             Offence u/s-511 IPC      

         In order to satisfy the offence of attempt to commit a theft, 

accused should have done some acts towards the commission of the offence. 

There are two illustrations appended to section 511 IPC which brings out the 

intention of the legislature. There are three stages in the commission of the 

crime I) intention to commit; ii) preparation to commit and iii) attempt to 

commit. If the attempt results in the actual commission of the offence, the crime 

is complete. But the Indian Penal Code makes the attempt also an offence if the 

accused does any act towards the commission of the offence. Attempt to commit 

an offence, therefore can be said begun when the preparation are completed and 

culprit commences to do something with the intention of committing the offence 

and which is a step towards the commission of the offence. In this case also, the 

prosecution witnesses have failed to establish that the accused person attempted 

to commit an offence of theft. Evidence of the informant PW.1 shows that while 

he was sleeping, at about midnight, he was suddenly woke up by a sound and 

when he trying to trace out the source of the sound, he happened to see the 

accused person was sleeping in the “saja” of his window. Clearly it is seen that 

the accused had made no attempt to remove any movable property from the 

possession of the informant. Rather he has seen that he has only trespassed into 

the house of the informant. When PW.2 who is the brother of the informant 

arrived at the scene after hearing hue and cry, he also saw the accused sleeping 
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in the “saja” of his brother's house. The other witnesses namely PW.3 and PW.4 

who came to the scene little later corroborated the evidence of PW.1 and PW.2 

and saw the accused sitting in the “saja” of the informant's house. These 

witnesses did not see the accused sleeping because it could be most likely that 

the accused person who was sleeping when PW.1 tried to discover him raised 

hue and cry and then he woke up and sat in the “saja”. Therefore, it is crystal 

clear from the evidence of all the eye witnesses that the accused was found in 

the “saja” of the informant's house. He has only trespassed inside the house of 

the informant and he was found sitting in the “saja” of the informant's house. 

Therefore, I find that section 379/511 IPC does not attract in this case, rather 

section 448 IPC is attracted. Prosecution has failed to prove the guilt of the 

accused person u/s-379/511 IPC. Hence, accused Bharat Das is acquitted of the 

offence u/s-379/511 IPC. 

 

19.                     Offence u/s-448 IPC 

         To establish offence u/s-448 IPC, it must be proved that entry was 

made in the complainant's house with intent to commit an offence or intimidate 

or insult or annoy the complainant who was in the possession of the property. As 

per informant, PW.1 he described that at around midnight, upon hearing a sound 

he came out and saw the accused person sleeping in the “saja” of his window. 

This fact is corroborated by PW.2, brother of the informant also who arrived at 

the place of occurrence. In the same tune as PW.2, PW.3 Jyotish Deka who was 

guarding the nearby chowk saw the accused in the “saja” of the informant's 

house. Another witness PW.4 Biswajit Bhuyan has also corroborated the 

informant's version that the accused person was found in the “saja” of the 

informant's house. As per the I.O, who visited the place of occurrence is Assam 

type house having wooden doors and windows. Therefore, from the evidence of 

PW.1, PW.2, PW.3 and PW.4 offence of house trespass committed by the accused 

person is established. Accused person trespassed into the house of the informant 

by sleeping in the “saja” of the informant's Assam type house. As the informant 

was annoyed by such act, he raised hue and cry and called the villagers and 

therefore, it can be safely held that offence u/s-448 IPC is committed by the 

accused with intent to annoy the informant. Now, it needs to be seen that no 
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charge has been framed u/s-448 IPC. The next question arises whether without 

framing formal charge u/s-448 IPC can the accused be convicted for offence u/s-

448 IPC? In my considered opinion that the accused person has been charged 

already of committing offence u/s-379/511 IPC which is harsher punishment than 

the offence u/s-448 IPC. I find that no prejudice will be caused to the accused 

person if he is convicted u/s-448 IPC because it is a minor offence as compared 

to section 379/511 IPC of which he has already been charged. Therefore, on 

close scrutiny, I find that PW.1 is a reliable witness and his evidence is fully 

supported by the other witnesses namely PW.2, PW.3 and PW.4. Hence, on the 

basis of the available evidence on record, the prosecution has been able to prove 

u/s-448 IPC beyond all reasonable doubt to warrant a conviction. 

20.         Therefore, on the basis of the entire evidence on record and 

taking into account the facts and circumstances of the case, I hold accused 

Bharat Das guilty of offence u/s-448 I.P.C. Hence the accused Bharat Das is 

convicted u/s 448 I.P.C. 

21.         The accused is heard on the point of sentence. He prayed for the 

mercy of the court and pleaded to take a lenient view. 

22.         Accused person trespassed inside the house of the informant. If 

the accused person is not punished and is dealt with leniently, then it will send a 

wrong message to the society and tend to dilute the efficacy of the judicial 

delivery system in the minds of the common people. Hence I am not inclined to 

extend clemency and extend the benefits of probation to the accused person. 

23.         In the end, the accused Bharat Das is hereby convicted u/s-448 

I.P.C. and sentenced to pay a fine of Rs.600/- i/d of payment of fine, he shall 

undergo S.I. for 15 days for committing offence u/s-448 IPC. 

24.         Fine amount if paid by the accused person be forwarded to state 

treasury. 

25.         Supply a free copy of this judgment to the accused person. 

26.        Judgment is written in separate sheets and delivered in open 

court. 
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         Given under my hand and seal of this court on this the 26th day of 

June,2018. 

 

             (Smti. K.R. Deka) 

                      Chief Judicial Magistrate, 
                 Nalbari.   
 

 

     Dictated and corrected by me 

 

 

              (Smti. K.R. Deka) 

   Chief Judicial Magistrate,Nalbari.   
 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Sri Brajen Bhuyan, informant. 

PW.2- Sri Gajen Bhuyan. 

PW.3- Sri Jyotish Deka. 

PW.4- Sri Biswajit Bhuyan. 

PW.5- Md. Akshed Ali, I.O. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 
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Ext.1  - FIR. 

Ext. 1(1) - Signature of informant Brajen Bhuyan. 

Ext.2  - Sketch map. 

Ext. 2(1) - Signature of I.O Akshed Ali. 

Ext.3  - Charge sheet. 

Ext. 3(1) - Signature of I.O Akshed Ali. 

 

Defence Exhibits 

None 

 

 

                                                        (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
               Nalbari.   

 

 


